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STATUS 

OFFENDERS 

AND  PUBLIC 

SCHOOLS 

Mason  P.  Thomas,  Jr. 

MANY  PUBLIC  SCHOOL  PROFES- 
SIONALS seem  concerned  and  con- 
fused about  recent  changes  in  law  and 
policy  affecting  compulsory  school  at- 
tendani  e  and  status  offenders.  This  is  a 
problem  of  national  concern  because  of 
recent  changes  in  federal  funding 
policies  for  community-based  alterna- 
tives for  juvenile  offenders,  including 
both  delinquents  and  status  offenders. 
There  are  complex  problems  related  to 
educational  policy,  federal  and  state 
funding  of  community-based  alterna- 
tives lor  juveniles,  problems  of  defin- 
ing "status  offender."  and  issues  re- 
lated to  whether  the  school  attendance 
laws  can  be  enforced  by  imposing  the 
ultimate  sanction — commitment  of 
truants  to  a  juvenile  training  school. 

HISTORICAL  PERSPECTIVE 

During  the  first  twenty  years  of  this 
century,  most  states  enacted  juvenile 
COUrl  laws  to  establish  a  specialized 
court  for  delinquent,  dependent,  and 
neglected  children.  In  these  earl) 
pears,  the  term  "delinquent"  was 
broadl)  defined  to  include  both  chil- 
dren who  committed  (times  and  chil- 
dren who  committed  certain  offenses 
unique  to  children — such  as  being 
truant,  i  unning  ,ra,n  ,  or  being  beyond 
the  disciplinar)  control  of  their  par- 
ents. Children  who  commit  this  kind  of 
Offense  are  called  status  offenders. 

(continued  on  p.  4) 


THE  SCHOOL  ATTORNEY 

AS  A  MEMBER  OF  THE 
SUPERINTENDENT'S  STAFF 

Douglas  S.  Punger 


SCHOOL 

ENROLLMENT 

PROJECTIONS: 

1978  UPDATE 

Charles  D.  Liner 


THE  JULY  1977  issue  of  the  Bulletin 
anal)  zed  the  Department  of  Public  In- 
struction's projections  of  annual  aver- 
age daily  membership  (ADM)  in  North 
Carolina  public  schools  for  the  periods 
1976-77  to  1980-81  and  1976-77  to 
1985-86.  The  projections  were  made 
during  the  1976-77  school  year  on  the 
basis  of  estimated  ADM  for  1976-77. 
The  major  conclusions  drawn  from  the 
projections,  which  reflect  school  en- 
rollment trends  nationwide,1  were  as 
follows: 

1.  That  the  1977-78  school  year 
would  mark  the  beginning  of  a  period 
of  declining  total  statewide  ADM.  The 
projected  declines  in  ADM  in  1977-78 
were  small— total  statewide  ADM  in 
grades  1  through  12  was  projected  to 
fall  only  0.8  per  cent— but  about  75  per 
cent  of  the  school  administrative  units 
were  expected  to  have  lower  ADM  in 
grades  1-12,  and  almost  all  other  units 
were  expected  to  have  only  small  in- 
creases. 

(continued  on  p.  6) 


IN  THE  SPRING  OF  1974.  the 
Winston-Salem/Forsyth  County  Board 
of  Education  became  the  First  (and  is 
still  the  only)  school  board  in  North 
Carolina  to  employ  full-time  legal 
counsel.  The  board's  decision  followed 
a  practice  adopted  by  many  of  the 
state's  larger  counties,  cities,  and  police 
departments:  it  has  become  axiomatic 
that  the  bigger  an  institution,  the  more 
legal  problems  it  will  confront.  When 
the  Winston-Salem/Forsyth  board  of 
education  is  compared  with  those 
municipal  corporations  and  police  de- 
partments that  have  retained  staff  at- 
torneys, the  justification  for  its  decision 
becomes  self-evident.  The  board's 
budget  for  the  1977-78  fiscal  year  ex- 
ceeds $70  million.  It  has  spent  |29  mil- 
lion on  school  construction  over  the  last 
four  years.  With  this  new  construction, 
the  system  now  maintains  66  schools, 
an  administrative  center,  two  school 
bus  garages,  and  a  facility  for  the  school 
food  service  department.  But  money 
and  buildings  are  not  the  true  measure 
of  a  school  system;  people  are.  The 
Winston-Salem/Forsyth  County  school 
s\ sicin  serves  approximately  45,000 
pupils.  It  is  Forsyth  County's  fourth 
largest  employer,  with  over  4,200 
people  on  its  payroll.  The  school  board 
operates  the  largest  restaurant  chain 
and  transit  s\stem  in  the  county,  serv- 
ing 40,000  meals  a  day  and  operating 
407  buses  over  a  total  of  4,316,886 
miles  a  year.  Almost  every  aspect  of 
these  operations  is  regulated  by  some 
law,  policy,  or  regulation. 
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If  the  size  and  complexity  of  its  operations  are  not 
sufficient  reason  to  employ  a  staff  attorney,  another 
factor  significantly  influenced  the  board's  decision  in 
that  direction.  During  the  last  ten  years,  school  litiga- 
tion and  legislation  have  increased  substantially.  A 
myriad  lawsuits  are  challenging  the  basic  legal  struc- 
ture of  public  education,  and  federal  and  state  legisla- 
tures are  enacting  new  and  complex  statutes.  The 
board  of  education  and  the  superintendent  recognize 
the  need  for  someone  who  can  devote  a  substantial 
amount  of  time  to  studying  new  developments  in 
school  law  to  ensure  that  the  school  system  does  not, 
through  ignorance,  violate  the  civil  or  constitutional 
rights  of  its  pupils  or  employees. 

THE  ATTORNEY  AND  THE  SUPERINTENDENT 

When  I  was  employed,  the  specific  duties  and  re- 
sponsibilities I  would  assume  as  the  school  attorney- 
had  not  been  spelled  out.  One  thing  was  perfectly 
clear,  however:  The  school  attorney  would  not  super- 
sede or  interfere  with  the  superintendent's  legal  duties 
and  responsibilities.  The  superintendent  was  and 
would  remain  the  school  system's  chief  executive  of- 
ficer. The  school  attorney  was  employed  to  serve  him 
and  the  board  in  an  advisory  and  not  a  decision- 
making capacity.  While  the  scope  of  my  role  as  school 
attorney  has  expanded  gradually  over  the  years,  that 
principle  has  remained  intact.  Maintaining  this  rela- 
tionship is  extremely  important  to  the  success  of  any 
school  board  attorney,  for  if  the  attorney  becomes  so 
involved  in  the  administration  of  the  school  system 
that  he  loses  his  objectivity,  his  ability  to  make  impartial 
legal  judgments  or  to  render  impartial  legal  opinions  is 
compromised. 

SPECIFIC  DUTIES  AND  RESPONSIBILITIES 
OF  A  SCHOOL  ATTORNEY 

Preventive  Legal  Practice 

The  primary  purpose  and  benefit  of  a  staff  legal 
adviser  is  the  prevention  of  legal  controversies  and 
costly  litigation.  "Costly  litigation"  includes  not  only 
monetary  considerations  but  also  losses  in  time, 
employee  morale,  student  interest  in  education,  and 
public  support  for  the  board — losses  that  can  and 
often  do  result  from  protracted  court  proceedings  and 
the  publicity  they  generate.  As  a  staff  attorney,  I  at- 
tempt to  reduce  the  potential  for  litigation,  thereby 
enhancing  the  public  image  of  the  board  and  the 
school  district,  by  providing  timely  and  relevant  legal 
advice  and  opinions.  I  do  so  by  the  following  methods: 

Attendance  at  Board  Meetings.  I  attend  all  meetings 
and  most  committee  meetings  of  the  board.  Because  its 


actions  and  decisions  have  an  effect  similar  to  that  of 
statutes  and  ordinances,  the  presence  of  an  attorney  at 
board  meetings  has  become  essential.  By  being  pre- 
pared to  discuss  the  legal  aspects  of  every  item  on  the 
board's  agenda  and  to  respond  to  questions  relating 
thereto,  an  attorney  can  save  the  board  much  time  and 
worry.  If  a  board  acts  blindly,  without  an  attorney,  it 
may  not  recognize  the  legal  consequences  of  its  deci- 
sion, there  by  increasing  the  potential  for  error.  Since 
the  Supreme  Court  ruled  in  Wood  v.  Strickland,  420 
U.S.  308  (1975),  that  members  of  a  board  of  education 
may  be  held  personally  liable  for  damages  if  they  knew 
or  reasonably  should  have  known  that  an  action  taken 
within  their  sphere  of  official  responsibility  would  vio- 
late clear,  undisputed  rights  of  a  student  or  other 
person,  such  errors  could  become  very  costly. 

Membership  on  the  Superintendent's  Cabinet.  As  school 
attorney,  I  serve  with  all  assistant  superintendents  and 
department  heads  on  the  superintendent's  cabinet. 
This  body  reviews  and  debates  major  administrative 
decisions  and  recommendations  for  board  action.  It 
functions  in  an  advisory  capacity  to  the  superinten- 
dent, enabling  him  to  consider  all  aspects  of  an  issue 
before  deciding  on  it.  The  attendance  of  an  attorney  at 
cabinet  meetings  provides  at  least  three  benefits:  (a)  it 
ensures  that  the  legal  aspects  of  the  issues  being  dis- 
cussed are  considered  in  the  decision-making  process; 
(b)  it  protects  the  superintendent  from  making  ad- 
ministrative decisions  that  violate  or  conflict  with  state 
or  federal  law:  and  (c)  it  gives  the  attorney  an  oppor- 
tunity to  suggest  alternative  courses  of  action  or  solu- 
tions to  problems  that  are  less  likely  to  cause  legal 
problems  or  litigation. 

Co-Chairman  of  Staff  Policy  Committee.  The  Winston- 
Salem/Forsyth  County  system  recognizes  that  a  regu- 
lar and  continuous  review  and  updating  of  board 
policies  and  administrative  regulations  is  a  manage- 
ment responsibility.  The  superintendent  has  estab- 
lished and  appointed  a  staff  policy  committee  to  per- 
form this  function  and  to  advise  him  when  changes 
need  or  ought  to  be  made.  I  serve  as  a  permanent 
co-chairman  of  this  committee.  I  am  responsible  for 
ensuring  that  all  policies  and  regulations  are  legally 
correct  and  not  in  conflict  with  federal  or  state  laws, 
regulations,  or  policies. 

Staff  Development.  Being  a  teacher,  guidance  coun- 
selor, or  principal  in  a  public  school  today  requires  a 
knowledge  of  many  laws,  policies,  and  regulations. 
Ignorance  of  those  rules  and  relevant  court  decisions 
can  render  the  educator  and  his  employer,  the  school 
board,  liable  for  damages,  injunctive  relief,  or  the  ter- 
mination of  federal  financial  assistance.  It  behooves 
every  school  system  to  keep  its  staff  informed  about 
school  law.  As  school  attorney,  I  have  assumed  some  of 
that  responsibility.  Some  of  the  steps  that  I  have  taken 
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to  educate  the  professional  staff  in  school  law  include: 
(a)  a  workshop  with  newly  employed  teachers  before 
school  begins  to  brief  them  on  relevant  board  policies 
and  regulations;  (b)  periodic  workshops  for  faculties 
of  schools  on  specific  areas  of  school  law;  (c)  summer 
workshops  for  principals  and  other  administrators; 
and  (d)  regular  articles  on  school  law  in  school  system 
publications. 

Daily  Aid  and  Comfort.  My  office  is  located  in  the 
administration  building  close  to  the  superintendent 
and  other  central  office  administrators.  Therefore  I 
am  available  almost  immediately  to  answer  any  legal 
question  or  to  offer  legal  advice  about  any  problem 
that  may  arise.  The  telephone  connects  me  to  all  other 
school  system  personnel.  Being  a  staff  attorney  has 
enabled  me  to  form  a  close  personal  working  relation- 
ship with  all  of  the  assistant  superintendents,  directors, 
supervisors,  and  principals  and  many  of  the  teachers. 
If  anyone  has  a  problem  that  may  involve  the  interpre- 
tation or  application  of  any  law,  policy,  or  regulation 
and  he  would  like  legal  advice  before  deciding  on  it,  he 
is  encouraged  to  contact  me.  In  this  way,  the  school 
system  hopes  to  prevent  legal  problems  before  they 
occur. 

This  "open  door"  policy  applies  beyond  the  educa- 
tional administrators  of  the  school  system.  People 
often  forget  or  overlook  the  fact  that  public  education 
is  big  business.  The  assistant  superintendents  for  per- 
sonnel, business  affairs,  and  finance  and  the  directors 
of  transportation,  food  service,  maintenance,  and  pur- 
chasing also  face  complex  legal  problems  involving  the 
law  of  contracts,  torts,  agency,  the  Uniform  Commer- 
cial Code,  equal  employment  opportunity,  etc.  In  this 
regard,  the  school  attorney  is  much  like  a  corporate 
attorney  in  the  types  of  legal  problems  he  encounters. 

Litigation 

While  the  principal  responsibility  of  staff  counsel  is 
to  prevent  litigation,  no  attorney  will  completely 
achieve  that  goal.  When  the  school  district  or  one  of  its 
employees  is  summoned  to  answer  a  complaint  or 
criminal  warrant,  the  school  attorney  can  and  often 
does  become  a  trial  advocate.  It  has  been  our  experi- 
ence that  the  school  attorney  can  assume  any  one  of 
three  roles  in  these  situations: 

Major  Civil  Litigation.  If  a  major  lawsuit  like  a  de- 
segregation case  is  filed  against  the  school  board,  its 
members,  or  its  employees,  my  superintendent  and  I 
both  recommend  that  the  board  retain  outside  coun- 
sel. The  school  attorney  may  and  should  be  assigned  to 
assist  the  attorney  during  discovery,  for  legal  research, 
and  at  trial.  In  this  way,  the  board  considerably  limits 
its  litigation  expenses  while  retaining  the  services  of  a 
skilled,  experienced  trial  attorney.  This  is  a  common 


practice  in  the  private  sector  and  is  the  procedure 
followed  by  our  board  in  tort  claims  for  which  the 
defense  attorney  is  chosen  by  the  board's  insurance 
carrier. 

Other  Civil  Litigation.  In  all  other  civil  claims  and 
suits,  except  for  claims  for  workmen's  compensation 
and  litigation  arising  out  of  school  bus  accidents,  the 
school  attorney  is  or  should  be  competent  to  represent 
the  board  of  education. 

Criminal  Proceedings.  Unfortunately  (because  the 
charges  say  something  about  contemporary  society)  I 
have,  on  several  occasions,  represented  teachers,  prin- 
cipals, and  school  bus  drivers  in  the  criminal  courts  as  a 
result  of  warrants  against  them  for  actions  they  have 
taken  in  the  course  of  their  employment.  A  typical 
situation  occurs  when  a  teacher  is  charged  with  assault 
based  on  the  use  of  corporal  punishment.  The  decision 
to  provide  a  defense  for  an  employee  is  made  by  the 
superintendent  with  the  advice  and  recommendation 
of  the  school  attorney.  The  criterion  on  which  he  bases 
that  decision  is  whether  there  is  probable  cause  to 
believe  that  a  crime  has  been  committed.  The  point  is 
that  having  an  attorney  available  to  defend  teachers 
and  principals  gives  them  the  confidence  to  take  those 
actions  necessary  to  maintain  order  and  discipline  in 
the  schools,  knowing  that  the  system  will  support  those 
actions  when  they  are  correct  and  proper. 

Dismissal  of  Tenured  Teachers.  But  protecting  em- 
ployees is  not  always  my  responsibility.  When  the 
superintendent  recommends  that  a  teacher  be  dis- 
missed, I  prepare  the  case  and  present  the  superinten- 
dent's recommendation  before  a  panel  of  the  profes- 
sional review  committee  and  the  board.  In  view  of  the 
similarity  between  litigation  and  the  due  process  re- 
quirements imposed  by  the  Teacher  Tenure  Act,  I 
consider  my  role  in  this  procedure  to  be  one  of  trial 
advocacy. 

Recently,  however,  the  board  has  expressed  its  con- 
cern that  since  I  am  the  attorney  for  the  superinten- 
dent, I  am  not  in  an  impartial  position  to  advise  the 
board  when  it  comes  time  to  weigh  the  evidence  pre- 
sented at  the  hearing  and  to  render  a  decision.  As  a 
result,  the  board  retained  another  attorney  to  advise  it 
in  a  recent  teacher-dismissal  hearing.  The  board  is 
now  considering  the  efficacy  of  this  procedure  and 
whether  to  continue  retaining  an  outside  counsel  for 
teacher-dismissal  hearings. 

Office  Practice 

A  staff  attorney  might  assume  one  other  broad 
category  of  responsibility.  For  lack  of  a  more  descrip- 
tive term,  I  refer  to  this  as  my  "office  practice."  It 
consists  of  those  functional  responsibilities  normally 
performed  by  an  attorney.  They  include: 
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1.  Searching  titles  to  real  property; 

2.  Administering  the  sale  or  purchase  of  school 
property  in  the  proper  legal  manner; 

3.  Drafting  legal  documents,  i.e.,  deeds,  leases,  con- 
tracts; 

4.  Drafting  or  reviewing  forms,  i.e.,  applications  for 
employment,  employment  releases,  student  discipline 
notices,  waivers,  etc.; 

5.  Reviewing  contracts  for  form  and  legality,  i.e., 
architects'  agreements,  construction  contracts,  federal 
programs; 

6.  Drafting  resolutions  for  the  board,  and 

7.  Drafting  significant  correspondence  for  the 
superintendent  and  the  board. 

CONCLUSION 

A  board  of  education  can  obtain  the  services  of  an 
attorney  in  several  different  ways.  Many  of  the  services 
I  provide  as  a  staff  attorney  can  be  provided  equally 
well  by  retaining  a  law  firm  or  forming  a  consortium  to 
retain  an  attorney.  A  school  board  should  not  base  its 
choice  solely  on  financial  considerations,  i.e.,  which 
method  costs  the  least?  First,  it  should  determine  the 
quantity  and  quality  of  legal  services  it  desires  and 
needs  to  operate  the  school  system  within  the  law. 
Second,  it  should  determine  the  level  of  services  it  can 
afford.  It  should  remember  that  the  savings  gained  by 
preventing  litigation  are  difficult  to  measure  and 
should  be  calculated  not  solely  in  terms  of  dollars  but 
also  in  terms  of  peace  of  mind,  public  support  of  edu- 
cation, and  employee  morale. 


UPCOMING  INSTITUTE 

SCHOOL  LAW  CONFERENCES 

AND  COURSES 

Higher  Education  Law  Course  for  Community 

College  and  Technical  Institute  Adminis- 
trators. September  to  December  1978 
(meets  for  one  day  every  two  weeks  at  the 
Institute) 

Public  School  Law  Course  for  administrators, 
school  administrators,  board  members,  and 
attorneys.  January  to  April  1979  (meets 
eight  times  at  the  Institute) 

Community  College/Technical  Institute  School 
Law  Conference.  October  25-26,  1978 

School  Attorneys'  Conference.  February  2-3, 
1979,  at  the  Institute 

School  Law  Conference  for  Board  Members  and 
Administrators.  March  15-16,  1979,  at  the 
Institute 


(continued  from  p.  1) 

STATUS  OFFENDERS 
AND  PUBLIC  SCHOOLS 

Thus  in  most  states  compulsory  school  attendance 
laws  were  enforced  in  two  ways:  (1)  In  the  juvenile 
court  by  a  delinquency  petition  that  usually  resulted  in 
a  truant  child's  being  adjudicated  delinquent  and 
placed  on  probation.  A  traditional  condition  of 
juvenile  probation  is  regular  school  attendance.  If  the 
child  failed  on  probation  by  refusing  to  attend  school, 
he  was  often  committed  to  a  juvenile  training  school. 
(2)  By  criminal  prosecution  of  the  child's  parents,  who 
are  legally  responsible  for  his  attendance  in  school. 

In  recent  years,  the  trend  in  state  juvenile  court 
statutes  has  been  to  separate  status  offenders  from  the 
legal  definition  of  delinquency.  One  reason  for  this 
separation  was  that  reformers  felt  that  it  was  unfair  for 
a  child  who  had  not  committed  a  crime  to  be  labeled  a 
delinquent.  Another  reason  was  the  idea  that  status 
offenders  should  not  be  subjected  to  the  same  sanc- 
tions that  apply  to  delinquents  who  commit  crimes. 
Thus  some  state  codes  tended  to  limit  or  eliminate  the 
alternative  of  commitment  of  status  offenders  or 
truants  to  training  schools  for  delinquents.  Many  state 
juvenile  codes  began  to  encourage  or  require  the  use 
of  community-based  alternatives  to  training  school  for 
juvenile  offenders,  particularly  status  offenders.  Re- 
cently, some  states  have  eliminated  status  offenders 
entirely  from  the  jurisdiction  of  the  juvenile  court — 
leaving  problems  of  truancy,  runaways,  and  parental 
control  over  children  entirely  to  the  family  and  the 
community.  These  changes  in  policy  and  law  have 
developed  rapidly  during  the  last  ten  years — in  some 
states,  before  the  state  or  communities  developed 
adequate  community-based  alternatives  to  training 
school  commitments  for  juvenile  offenders. 

IMPETUS  FOR  CHANGE 

There  have  been  two  basic  reasons  for  these 
changes:  ( 1)  study  reports  at  the  federal  and  state  level, 
and  (2)  federal  funding  policies.  In  1967  theTaskForce 
Report:  Juvenile  Delinquency  and  Youth  Crime  (President's 
Commission  on  Law  Enforcement  and  Administration 
of  Justice)  looked  hard  at  the  juvenile  courts'  perfor- 
mance. Essentially  it  recommended  narrowing  the 
juvenile  court  delinquency  jurisdiction  to  include  only 
children  whose  behavior  posed  some  threat  to  life  or 
property.  The  report  suggested  that  status  offenders 
and  offenders  for  minor  delinquencies  should  be  dealt 
with  through  the  family,  the  public  schools,  and  other 
community-based  resources,  and  it  has  had  consider- 
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able  influence  over  juvenilejustice  policy  and  planning 
in  many  states. 

The  impetus  for  change  in  North  Carolina  was  a 
report  prepared  by  the  Penal  System  Study  Committee 
of  the  North  Carolina  Bar  Association  in  1972.  En- 
titled As  The  Tung  Is  Bent,  the  report  dealt  with  the 
North  Carolina  juvenile  corrections  system.  It  found 
that  about  half  of  the  2,400  young  people  in  North 
Carolina  training  schools  at  that  time  should  not  have 
been  sent  there.  It  noted  that  North  Carolina  ranked 
first  in  the  nation  in  the  number  of  children  committed 
to  juvenile  training  schools  per  capita.  North  Carolina 
training  schools,  it  said,  "are  a  'dumping  ground'  for 
the  mentally  retarded,  the  uneducable,  the  runaways, 
pregnant  girls,  the  neglected  and,  in  many  instances, 
simply  the  unwanted  child.  The  only  offense  that 
many  of  the  students  have  committed  is  that  they  do 
not  like  or  cannot  adjust  to  school."1 

The  report's  basic  recommendation  was  that  North 
Carolina  develop  and  use  community-based  alterna- 
tives for  delinquent  youth  and  status  offenders.2  It 
said:  "A  large  percentage  of  the  students  are  commit- 
ted to  these  schools  for  violation  of  truancy  probation. 
The  only  offense  of  many  students  is  that  they  refuse 
to  go  to  school.  Many  are  in  training  schools  for  the 
real  reason  that  they  are  undisciplined,  having  run 
away  from  home.  There  are  no  parallel  adult  offenses. 
Consequently,  children  are  sent  to  institutions  for  be- 
havior which  would  not  constitute  a  crime  if  they  had 
attained  the  age  of  16.  The  student  who  dislikes  school 
does  not  need  incarceration.  He  needs  counseling, 
motivation  and  perhaps  a  change  of  his  home  envi- 
ronment. The  child  who  runs  away  from  home  needs 
counseling  or  a  healthier  home  life,  not  imprison- 
ment."3 

Congress  enacted  the  Juvenile  Delinquency  and 
Prevention  Act  in  1974.  This  legislation  provides  fi- 
nancial incentives  for  states  to  separate  status  offend- 
ers from  delinquents  and  to  develop  community-based 
alternatives  for  both  types  of  juvenile  offenders.  To  be 
eligible  for  federal  funds  for  juvenile  programs,  a  state 
must  make  a  commitment  to  get  status  offenders  out  of 
locked  facilities — including  jails,  juvenile  detention 
homes  (local  facilities  where  juvenile  offenders  are 
placed  temporarily  in  secure  custody  by  court  order), 
and  training  schools — within  five  years  after  the  state 
begins  to  participate  in  the  federal  program.  North 
Carolina  has  been  slow  to  participate  in  this  federal 
program  because  of  concern  that  we  could  not  meet 
federal  requirements.  State  government  is  now  plan- 


1.  Penal  System  Study  Committee,  N.C.  Bar  Association,  As  The 
Tung  h  Bent  (Raleigh,  1972),  p.  3 

2.  Id.  at  p.  8,  where  the  report  discusses  its  Recommendation 
Number  1. 

3.  Id.  at  p.  8. 


ning  to  participate  if  the  federal  government  approves 
its  plan. 

RECENT  NORTH  CAROLINA 
LEGISLATIVE  CHANGES 

Since  1970  the  state's  juvenile  code  has  provided  for 
a  separate  "undisciplined  child"  category  of  juvenile 
jurisdiction  for  status  offenders.  This  category  in- 
cludes children  who  are  unlawfully  absent  from  school 
or  disobedient  to  parents  and  beyond  their  discipli- 
nary control,  or  are  regularly  found  in  places  unlawful 
for  a  child  to  be,  or  have  run  away  from  home.4  The 
Bar  Association's  report  entitled  As  The  Twig  Is  Bent 
had  an  impact  on  North  Carolina  legislation  beginning 
in  1973.  The  legislation  passed  in  that  year  included 
these  changes: 

(1)  A  new  state  policy  relating  to  juvenile  offenders 
that  stresses  keeping  the  child  in  his  own  home  when 
possible  and  using  community-level  services  and 
placement  resources.  The  policy  says:  "A  child  should 
not  be  committed  to  training  school  or  to  any  other 
institution  solely  for  unlawful  absence  from  school; 
such  a  child  should  generally  be  helped  through 
community-level  resources."5  It  discourages  commit- 
ment of  children  younger  than  ten  to  training  school. 
Under  the  policy,  training  school  commitments  are 
appropriate  only  when  the  child's  behavior  constitutes 
some  threat  to  the  safety  of  persons  so  that  he  needs  to 
be  removed  from  the  community  for  the  community's 
protection. 

(2)  To  implement  the  new  policy,  the  1973  legisla- 
tion contained  four  criteria6  that  must  exist  before  a 
judge  may  commit  a  delinquent  child  to  training 
school:  (a)  The  child  has  not  adjusted  or  would  not 
adjust  in  his  own  home  on  probation  or  while  other 
services  are  being  provided;  (b)  community-based  res- 
idential care  has  already  been  tried,  or  would  not  be 
successful,  or  is  not  available;  (c)  the  child's  behavior 
constitutes  some  threat  to  persons  or  property  in  the 
community  or  to  his  own  safety  or  personal  welfare; 
(d)  if  the  child  is  less  than  ten  or  if  his  offense  would  not 
be  a  crime  if  committed  by  an  adult,  the  court  must 
find  that  all  community-level  alternatives  for  services 
and  residential  care  have  been  exhausted. 

(3)  The  1973  legislation  provided  a  new  disposi- 
tional alternative  for  a  judge  who  is  dealing  with  a 
delinquent  or  undisciplined  child.  He  may  excuse  a 
child  from  compulsory  school  attendance  under  cer- 
tain circumstances.  If  he  follows  this  course,  the  law 
requires  that  suitable  alternative  plans  be  worked  out 
that  might  include  vocational  education  or  special 


4.  N.C.  Gen.  Stat.  §  7A-278  (5). 

5.  N.C.  Gen.  Stat.  §  7A-286  (4). 

6.  N.C.  Gen.  Stat.  §  7A-286  (5). 
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education  or  a  suitable  plan  of  supervision  or  place- 
ment or  some  other  plan  that  the  court  finds  to  be  in 
the  child's  best  interests.7 

The  Bar  report  was  further  implemented  in  1975 
and  1977  by  legislation  that  has  become  known  by 
professionals  as  House  Bill  456.8  This  legislation  was 
designed  to  put  state  government  in  the  role  of  helping 
local  communities  develop  community-based  alterna- 
tives so  that  juvenile  offenders  could  be  treated  in  their 
own  community  rather  than  sent  to  a  training  school. 
It  consolidated  management  authority  over  training 
schools  and  the  development  of  community-based 
programs  in  the  Secretary  of  Human  Resources.  It 
authorizes  an  assessment  of  youth  needs  in  each 
county  with  periodic  reports  to  the  state  through  the 
Secretary  of  Human  Resources.  It  redefined  the  de- 
linquent child  who  is  subject  to  commitment  to  train- 
ing school  so  that  effective  July  1,  1978,  violation  of 
probation  no  longer  constitutes  delinquency.  This 
legislative  approach  allowed  for  a  period  between 
1975  and  1978  during  which  the  state  could  develop 
community-based  alternatives  before  the  status  of- 
fenders could  no  longer  be  sent  to  training  school. 

THE  IMPACT  ON  COMPULSORY 
SCHOOL  ATTENDANCE 

The  state's  compulsory  school  attendance  law  makes 
parents  responsible  for  the  school  attendance  of  their 
children  who  are  under  sixteen.9  A  parent  who  violates 
the  school  attendance  law  is  guilty  of  a  criminal  mis- 
demeanor. If  convicted,  he  may  be  fined  $50  or  im- 
prisoned for  thirty  days  or  both  in  the  court's  discre- 
tion.10 The  recent  changes  in  North  Carolina  law  con- 
cerning delinquent  children  do  not  affect  the  author- 
ity of  the  public  school  unit  or  the  courts  to  prosecute 
for  violating  the  compulsory  school  attendance  law. 

In  the  past,  children  younger  than  sixteen  could 
become  status  offenders  as  "undisciplined"  children 
for  not  attending  school  as  required  by  the  compulsory 
school  attendance  law.11  Thus  they  could  be  referred 
to  district  court  by  juvenile  petition  as  undisciplined 
and  could  be  put  on  probation.  If  probation  was  violat- 
ed, an  undisciplined  child  could  be  adjudicated  and 
committed  to  training  school  if  he  met  the  legal  criteria 
for  such  a  commitment.12  Beginning  July  1,  1978,  the 
district  court,  which  has  jurisdiction  over  juvenile  mat- 


7     N.C.  Gen.  Stat.  §  7A-286  (4). 

8.  N.C.  Sess.  Laws  1975, c.  929;  N.C.  Sess.  Laws  1977,  c.  291  and 
c.  627,  now  codified  in  N.C.  Gen.  Stat.  §§  7A-289.13  to  -289.16, 
N.C.  Gen.  Stat.  §§  143B-207  to  -208,  and  N.C.  Gen.  Stat.  Ch. 
134A. 

9.  N.C.  Gen.  Stat.  §  115-166. 

10.  N.C.  Gen.  Stat.  §  115-169. 

11.  N.C.  Gen.  Stat.  §  7A-278  (5). 

12.  N.C.  Gen.  Stat.  §§  7A-278  (2),  -286  (5). 


ters,  loses  the  right  to  impose  the  ultimate  sanction  for  , 
a  status  offender — commitment  to  a  state  training  tt 
school.  Truants  or  undisciplined  children  continue  to 
be  within  its  juvenile  jurisdiction  and  it  may  detain  a 
truant  in  a  juvenile  detention  home  or  place  a  truant 
on  juvenile  probation  under  specified  conditions,  but 
after  July  1,  1978,  it  may  not  commit  a  truant  or  undis- 
ciplined child  to  training  school.  Only  delinquents  who 
meet  the  legal  criteria  will  be  confined  in  this  way. 

NEW  DIRECTIONS  FOR  SCHOOL 
ATTENDANCE  PROBLEMS 

Since  status  offenders  will  no  longer  be  committed 
to  a  state  training  school,  most  of  them  will  remain  a 
family  and  community  problem.  The  parents  will  be 
involved.  The  schools  and  community  will  have  these 
kids  on  their  hands.  This  change  suggests  that  there 
will  be  pressures  on  (1)  public  schools  to  develop  indi- 
vidualized educational  programs  that  will  be  more  rel- 
evant to  the  children  where  they  are  educationally  and 
socially;  and  (2)  the  community,  including  local  gov- 
ernment, to  develop  community-based  alternatives  to 
training  schools  such  as  youth  service  bureaus,  group 
homes,  family  therapy  programs,  and  special  educa- 
tion and  vocational  programs. 

Somejudges  and  professionals  feel  that  recent  legis-  , 
lation  takes  the  teeth  out  of  the  compulsory  school 
attendance  law.  Other  professionals  argue  that  most 
public  schools  have  little  to  offer  the  type  of  child  we 
.ire  talking  about.  After  July  1,  1978,  the  presence  of 
these  children  in  the  schools  and  the  community  will 
challenge  public  and  private  resources  to  be  more  re- 
ceptive to  the  needs  imposed  by  their  educational, 
economic,  or  social  handicaps. 


The  author  is  an  Institute  faculty 
juvenile  justice. 


lber  whose  field 


(continued  from  p.  1) 

SCHOOL 
ENROLLMENT 

2.  That  during  the  four-year  period  1976-77  to 
1980-81  declines  in  ADM  would  be  relatively  large  in 
most  school  units,  especially  in  grades  K-3  and  7-9. 
Statewide  ADM  in  grades  1- 12  was  projected  to  fall  5.9 
per  cent. 

3.  That  even  larger  declines  were  expected  in  the 
period  1976-77  to  1985-86. 

When  this  present  article  was  prepared,  the  accu- 
racy of  the  1976-77  projections  could  not  be  com- 
pletely verified  because  data  on  actual  ADM  for  the 
entire  1977-78  school  year  were  not  available.  But  it 
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was  possible  to  compare  the  first-month  ADM  for  the 
1976-77  and  1977-78  school  years.  In  addition,  the 
updated  projections  made  during  the  1977-78  school 
year  were  available. 

Table  1  shows  projections  made  in  1976-77  of  per- 
centage changes  in  annual  ADM  by  grade  level  and 
compares  these  changes  with  actual  changes  in  the 
first-month  ADM  between  the  fall  of  1976  and  the  fall 
of  1977.  Despite  the  uncertainty  of  the  kindergarten 
enrollment  data  on  which  the  projections  were  based, 
the  projections  were  remarkably  accurate.  Actual  de- 
clines in  first-month  total  ADM  were  very  close  to 
projected  declines  in  annual  ADM.  In  all  but  two 
grades,  the  projections  were  accurate  as  to  direction  of 
change.  A  decline  of  2.9  per  cent  in  annual  ADM  was 
projected  for  the  first  grade,  but  actual  first-month 
ADM  increased  1.4  per  cent  (projecting  ADM  was 
most  difficult  for  the  first  grade  because  of  inadequate 
kindergarten  enrollment  data).  An  increase  of  1.4  per 
cent  was  projected  for  the  twelfth  grade,  whereas 
first-month  ADM  actually  fell  by  0.1  percent.  Kinder- 
garten ADM  fell  by  3.2  per  cent  rather  than  6.8  per 
cent,  as  projected. 

When  the  1976-77  projections  were  made,  actual 
kindergarten  enrollment  data  were  incomplete,  and 
the  estimated  kindergarten  ADM  used  in  the  projec- 
tions was  significantly  higher  than  actual  first-month 
ADM.  Actual  changes  in  kindergarten  first-month 
ADM  were  erratic,  which  suggests  that  projecting  kin- 
dergarten and  first-grade  ADM  will  still  be  difficult.  In 
62.8  per  cent  of  the  school  units,  kindergarten  first- 
Table  1 


Comparison  o)  Projected  Percentage  Change  in  Annual  ADM 

and  Actual  Percentage  Change  in  First-Month  ADM. 

1976-77  to  1977-78  (statewide  totals) 


Grade 

Projected  Percentage 

Actual  Change  in 

Level 

Change 

First-Month  ADM 

K 

-6.8% 

-3.2% 

1 

-2.9 

+  1.4 

+  4.7 

+4.4 

3 

+  2.4 

+  1.2 

4 

-0.4 

-0.8 

5 

-1.0 

-1.3 

6 

-5.6 

-5.5 

7 

-5.0 

-4.8 

8 

+  0.1 

+0.2 

9 

-1.8 

-1.8 

10 

-1.4 

-0.9 

I  1 

+  1.5 

+2.1 

12 

+  1.4 

-0.1 

Grades  1-6 

-0.6 

-0.1 

Grades  7-12 

-1.1 

-1.1 

Grades  1-12 

-0.8 

-0.6 

month  ADM  declined.  But  there  were  both  large  de- 
clines and  large  increases.  In  twelve  units,  kindergar- 
ten ADM  increased  more  than  10  per  cent.  This  may 
indicate  increased  acceptance  of  public  kindergarten 
in  some  school  units,  which  may  be  offsetting  declines 
in  the  number  of  kindergarten-age  children.  On  the 
other  hand,  there  were  relatively  large  declines  in 
other  units — in  twelve  units  kindergarten  ADM  de- 
creased by  10  per  cent  or  more. 

The  projections  also  accurately  anticipated  the  di- 
rection of  change  in  individual  school  administrative 
units.  The  projections  said  that  108  units  (75  per  cent) 
would  have  declines  in  annual  ADM  in  grades  1-12. 
Ninety  of  these  units  actually  had  declines  in  first- 
month  ADM  and  in  most  of  the  other  units  the  per- 
centage increases  were  below  1  per  cent.  Altogether, 
100  of  the  145  school  units  had  decreases  in  first- 
month  ADM  in  grades  1-12,  and  only  14  had  increases 
of  one  per  cent  or  more.  Table  2  shows  the  percentage 
of  units  with  increases  and  decreases  by  grade  level. 

During  the  next  several  years,  we  can  expect  the 
declines  to  become  larger  and  more  widespread.  Table 
3  shows  projected  percentage  changes  in  statewide 
annual  ADM  for  three  periods— 1977-78  to  1978-79, 
1977-78  to  1981-82,  and  1977-78  to  1986-87.  State- 
wide ADM  is  expected  to  decline  again  during  the 
coming  year  except  in  grades  3,  4,  and  12.  ADM  in 
grades  K-12  is  expected  to  be  lower  in  122,  or  85  per 
cent,  of  the  school  administrative  units,  and  in  13  of 
the  remaining  22  units  the  percentage  increase  is  ex- 
pected to  be  less  than  Vi  per  cent.  In  the  intermediate 
period,  from  1977-78  to  1981-82,  the  percentage  de- 
cline in  statewide  ADM  is  expected  to  be  much 
larger — 7.2  per  cent  for  grades  K-12.  In  the  longer 
period,  1977-78  to  1986-87,  statewide  ADM  is  ex- 
pected to  decline  by  more  than  10  per  cent  in  grades  6 
through  10  and  grade  12;  a  decline  of  15.9  per  cent  is 
expected  in  grades  7-9  combined,  and  a  decline  of  9.9 
percent  is  expected  in  grades  10-12  combined  (projec- 
tions for  grades  K  through  5  were  not  made  beyond 
1981-82  because  data  on  births  were  not  available). 


Table  2 

Percentage  of  School  Administrative  Units  with 
Increases  and  Decreases  in  First-Month  ADM, 

1976-77  to  1977-78 


Source:  Based  on  detailed  projections  and  ei 
vided  l>\  the  Department  of  Public  Ir 
1978. 


>llment  data  pro- 
ruction  in  March, 


Grade 
Level 

Percentage  of  School  Administr 

ative  Units  with 

Increases 

Decreases 

No  Change 

K 

35.2% 

62.8% 

2.1% 

K-6 

22.8 

77.2 

— 

7-12 

42.8 

56.6 

0.7 

K-12 

24.8 

74.5 

0.6 

Source:  Same  as  Table 
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Table  3 


Projected  Percentage  Change  in 
Statewide  Average  Daily  Membership1 


Period 

Grade 

1977-78  to 

1977-78  to 

1977-78  to 

Level 

1978-79 

1981-82 

1986-872 

K 

-3.0% 

-7.2% 

— 

1 

-6.8 

-15.5 

— 

2 

-2.9 

-14.2 

— 

3 

+  5.0 

-8.3 

_ 

4 

+  1.7 

-3.3 

— 

5 

-0.5 

+  3.3 

— 

6 

-1.1 

+  5.1 

-13.6 

7 

-5.5 

-5.4 

-14.6 

8 

-5.6 

-12.2 

-18.0 

9 

+0.1 

-11.6 

-14.9 

10 

-2.1 

-12.7 

-10.7 

11 

-0.6 

-8.2 

-8.5 

12 

+  3.0 

+  0.2 

-10.5 

K.-6 

-1.1 

-5.9 

_ 

7-9 

-3.6 

-9.8 

-15.9 

10-12 

-0.2 

-7.5 

-9.9 

K-12 

-1.6 

-7.2 

- 

Notes:    1.   Based  on  estimated  annual  ADM  for  1977-78. 

2.   Projections  were  not  made  for  grades  K  through  5 
beyond  1981-82. 

Source:  Same  as  Tables  1  and  2. 

Projections  vary  for  different  school  units,  of  course, 
largely  because  of  differences  in  migration. 

As  stated  in  the  July  1977  Bulletin,  the  explanation 


for  the  projected  declines  in  school  enrollments  lies  in 
the  declines  in  number  of  births  in  the  late  1950s  and 
early  1960s  and  the  sharp  drop  in  births  during  the 
1970s.  From  1970  to  1976,  the  number  of  live  births  in 
North  Carolina  dropped  from  98,455  to  80,674,  or 
18. 1  per  cent.  Because  women  born  during  the  height 
of  the  baby  boom  are  now  in  the  prime  child-bearing 
years  (20-29),  we  have  expected  an  increase  in  the 
number  of  births  during  the  late  1970s.  Statistics  for 
1977  indicate  that  this  increase  has  begun  to  occur — 
live  births  increased  by  5.0  per  cent,  from  80,674  in 
1976  to  84,681  in  1977.  This  increase  will  begin  to 
show  up  in  kindergarten  enrollments  in  1982.  The 
increase  in  births  may  not  last  very  long,  however, 
because,  as  explained  earlier,  the  number  of  women 
entering  the  prime  child-bearing  years  should  decline 
after  1978. 


i  ti  oniimisi 


on  the  Institute  of  Goverr 


1 .  According  to  the  latest  nation-wide  survey  by  the  Bureau  of  the 
Census,  the  total  number  of  persons  3  to  34  years  old  enrolled  in 
school  in  October  1977  was  sixty  million — one  million  less  than  the 
number  enrolled  in  1975.  Elementary  school  enrollment  decreased 
by  1.2  million  between  1975  and  1977  and  by  4.7  million  between 
1970  and  1977.  Kindergarten  enrollment  declined  by  300,000  be- 
tween 1976  and  1977,  the  first  significant  decrease  in  kindergarten 
enrollment  in  thirty  years.  Bureau  of  the  Census,  School  Enrollment- 
Social  and  Economic  Characteristics  of  Students:  October  1977  (Advance 
Report),  Current  Population  Reports,  Series  P-20,  No.  321  (March, 
1978). 


RECENT  COURT  DECISIONS 


EXPLUSIONS  BASED  ON  ACADEMIC  CAUSES. 

Board  of  Curators  of  the  University  of  Missouri  v.  Horowitz, 
46  U.S.L.W.  4175  (U.S.  Supreme  Court  March  1, 
1978). 

Facts:  Horowitz,  a  student  at  the  University  of 
Missouri-Kansas  City  Medical  School,  was  expelled  be- 
cause of  academic  failure.  The  procedure  by  which 
this  decision  was  reached  began  in  her  first  year  when 
the  dean  notified  her  that  her  performance  had  been 
unsatisfactory  and  why.  This  was  followed  by  a  letter 
notifying  Horowitz  that  she  was  placed  on  probation 
for  such  deficiencies  as  "relationships  with  others," 
failure  to  "keep  ...  to  established  schedules,"  and  "at- 
tend .  . .  carefully  to  personal  appearance."  Several 
similar  conferences  followed  the  next  year.  At  the  end 
of  her  third  year  the  Council  on  Evaluation,  a  faculty- 
student  committee  that  assesses  the  academic  per- 
formance of  students  and  has  the  power  to  recom- 
mend probation  and  dismissal,  recommended  that  she 
be  put  on  probation  for  her  final  year  after  it  had 
received  faculty  complaints  about  her  inadequate  clin- 


ical performance.  The  Council  received  further  fac- 
ulty criticism  during  the  fourth  year;  after  evaluating 
again  her  academic  progress  it  concluded  that  she  be 
expelled  unless  there  was  "radical  improvement."  In 
order  to  provide  a  review  of  that  decision,  the  Council 
arranged  for  Horowitz  to  be  examined  by  seven  prac- 
ticing physicians.  Two  recommended  that  she  be 
dropped  immediately,  three  recommended  that  she 
not  be  allowed  to  graduate  on  schedule  but  be  con- 
tinued on  probation  pending  further  reports  on  clini- 
cal progress,  and  two  recommended  graduation.  After 
receiving  this  report,  the  Council  reaffirmed  its  earlier 
decision.  Shortly  thereafter  the  Council  was  notified 
that  Horowitz's  performance  on  recent  surgery  and 
emergency  rotations  had  been  rated  low.  The  Council 
then  unanimously  recommended  that  she  be  expelled 
from  the  program.  This  decision  was  reviewed  by  a 
faculty  committee  and  the  dean.  Each  agreed  with  the 
decision.  Horowitz  then  appealed  the  decision  to  the 
provost,  who  also  sustained  it.  She  then  brought  an 
action  against  the  university  officials  under  Section 
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1983  of  the  Civil  Rights  Act,  contending  that  she  had 
been  denied  clue  process.  The  district  court  found  that 
Horowitz  had  been  afforded  all  rights  guaranteed  by 
the  Fourteenth  Amendment.  The  Eighth  Circuit 
Court  of  Appeals  reversed,  Finding  that  she  had  been 
denied  a  constitutionally  protected  liberty  right  and 
ordered  the  medical  school  to  give  her  a  formal  hear- 
ing. The  Supreme  Court  granted  certiorari. 

Held:  The  Supreme  Court  reversed  the  Eighth  Cir- 
cuit decision.  The  majority  opinion  said  that  the  court 
did  not  have  to  reach  the  issue  of  whether  Horowitz's 
dismissal  deprived  her  of  a  "liberty"  interest  in  pursu- 
ing a  medical  career.  But  assuming  the  existence  of  a 
liberty  interest,  the  Court  was  unanimous  in  finding 
that  the  medical  school  procedures  were  more  than 
adequate  to  meet  any  constitutional  rights  possessed. 
It  found  that  "the  ultimate  decision  to  dismiss  respon- 
dent was  careful  and  deliberate." 

Justice  Rehnquist  went  on  to  distinguish  academic 
dismissals  from  disciplinary  dismissals,  finding  that 
academic  dismissals  do  not  require  a  hearing  before 
the  institution's  governing  board.  On  this  point  Jus- 
tices Marshall  and  White  disagreed.  Rehnquist,  how- 
ever, analogized  an  academic  judgment  by  school  offi- 
cials to  the  decision  of  an  individual  teacher  when  he 
gives  a  grade  to  a  student  in  his  course.  A  grade  deci- 
sion requires  "an  expert  evaluation  of  cumulative  in- 
formation and  is  not  readily  adapted  to  the  procedural 
tools  of  judicial  or  administrative  decision  making.'' 
He  further  pointed  out  that  the  "educational  process  is 
not  by  nature  adversarial;  instead  it  centers  around  a 
continuing  relationship  between  faculty  and  students, 
'one  in  which  the  teacher  may  occupy  many  roles — 
educator,  advisor,  friend,  and.  at  times,  parent- 
substitute.'  "  Thus  the  Court  declined  to  "further  en- 
large the  judicial  presence  in  the  academic  community 
and  thereby  risk  deterioration  of  many  beneficial  as- 
pects of  the  faculty-student  relationship.'' 

The  Court  also  found  that  there  was  no  showing  that 
the  action  was  arbitrary  or  capricious.  But  the  Court 
made  it  clear  that  even  if  the  action  had  been  arbitrary, 
its  holding  was  not  to  be  interpreted  as  saving  that  a 
review  of  an  academic  decision  can  be  justified  under 
the  "arbitrary  and  capricious"  standard.  Because 
courts  are  so  ill  equipped  to  evalute  academic  perfor- 
mance, Justice  Rehnquist  "warnfed]  against  any  such 
judicial  intrusion  into  academic  decision  making." 

DAMAGES  FOR  CONSTITUTIONAL  VIOLA- 
TIONS. Carey  v.  Piphus,  46  U.S.L.W.  9224  (U.S.  Su- 
preme Court  March  21,  1978). 

Facts:  Two  Chicago  public  school  students  were 
suspended  for  twenty  days,  one  for  allegedly  smoking 


a  marijuana  cigarette  and  the  other  for  refusing  to 
remove  an  earring  that  the  principal  said  denoted 
membership  in  a  street  gang.  The  first  student  had 
been  observed  smoking  an  irregularly  shaped 
cigarette  that  the  principal  said  had  the  odor  of  burn- 
ing marijuana,  but  the  student  said  he  was  smoking 
tobacco.  The  second  student  was  charged  with  violat- 
ing a  rule  prohibiting  males  from  wearing  earrings 
denoting  membership  in  street  gangs.  The  student 
denied  the  allegation  and  insisted  that  the  earring  was 
simply  a  symbol  of  black  pride.  Both  students  were 
suspended  without  procedural  due  process.  They 
sued  the  school  administrators  and  board  members  in 
their  individual  and  official  capacity  under  Section 
1983  of  the  Civil  Rights  Act  of  1871  and  sought 
reinstatement  and  actual  and  punitive  damages.  The 
federal  district  court  ordered  them  reinstated,  finding 
that  they  had  been  improperly  suspended,  but  refused 
to  award  damages.  On  appeal,  the  Seventh  Circuit 
Court  of  Appeals  reversed,  holding  that  the  students 
are  entitled  to  recover  substantial  nonpunitive  dam- 
ages even  if  it  was  later  shown  that  the  suspensions 
were  justified,  and  even  if  the  students  cannot  prove 
that  any  other  actual  injury  was  caused  by  the  denial  of 
procedural  due  process. 


Issue:  In  a  Section  1983  action  for  the  denial  of 
procedural  due  process,  must  a  plaintiff  prove  that  he 
actually  was  injured  by  the  denial  before  he  may  re- 
cover more  than  nominal  nonpunitive  damages?  Yes. 

Holding:  The  Supreme  Court  reversed  the  Seventh 
Circuit  decision,  holding  that  the  students,  absent 
proof  of  actual  injury,  may  recover  only  nominal  dam- 
ages. It  found  the  basic  purpose  of  a  Section  1983 
damages  award  to  be  compensation  for  injuries  caused 
by  the  deprivation  of  constitutional  rights.  This  pur- 
pose, it  said,  is  promoted  when  the  rules  governing 
compensation  are  tailored  to  the  interests  protected  by 
the  particular  right  in  question,  just  as  the  common  law- 
rules  of  damages  have  been  defined  by  the  interests 
protected  in  the  various  branches  of  tort  law.  It  then 
concluded  that  mental  and  emotional  distress  caused 
by  the  denial  of  procedural  due  process,  although 
compensable,  cannot  be  presumed  to  occur;  the  injury 
must  be  proved.  The  Court  also  made  clear  that  there 
is  no  injury  unless  the  suspension  was  unjustified,  and 
it  remanded  the  case  to  the  district  court  to  decide 
whether  the  suspension  wasjustified.  If  it  was  justified, 
even  though  procedural  due  process  was  denied,  the 
students  will  get  nominal  damages  of  one  dollar.  If  the 
suspensions  were  not  justified,  the  students  will  be 
given  an  opportunity  to  prove  the  injury  caused,  upon 
which  more  substantial  damages  may  be  awarded. 
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TEACHER  NONREAPPOINTMENT:  JURISDIC- 
TION OF  FEDERAL  COURT  TO  RULE  ON  STATE 

ISSUES.  Sigmon  \-.Poe,  564  F.2d  1093  (4th  Cir.  1977). 

Facts:  The  much-litigated  issues  concerning  the 
nonreappointment  of  Sigmon  by  the  Charlotte- 
Mecklenburg  school  system  seems  to  be  at  an  end,  at 
least  as  far  as  the  federal  courts  are  concerned.  (See 
School  Law  Bulletin,  Vol.  VI,  Nos.  1  and  4,  for  digests  of 
earlier  decisions.)  This  most  recent  Fourth  Circuit  ac- 
tion came  after  Sigmon  had  objected  to  the  board 
hearing  on  her  nonreappointment  that  had  been  or- 
dered by  the  federal  district  court  [381  F.  Supp.  387 
(W.D.N. C.  1974)].  The  district  court  found  that  the 
school  board  was  a  competent  tribunal  for  the  hearing 
[391  F.  Supp.  430  (1975)],  and  the  Fourth  Circuit 
affirmed  that  decision  [528  F.2d  311  (1975)].  Sigmon 
then  amended  her  complaint,  alleging  that  the  hearing 
was  not  the  "full  and  fair  due  process  hearing  which 
the  district  court  ordered"  because  there  was  no  "com- 
petent, unimpeached  evidence  .  . . ."  The  school  board 
then  moved  for  summary  judgment,  arguing  that  the 
federal  court  had  nojurisdiction  to  try  the  state  claims, 
and  since  the  state  claims  were  the  only  ones  left  after 
the  court  of  appeals  had  disposed  of  the  constitutional 
question,  a  judgment  should  be  awarded  for  the  school 
board.  The  district  court  allowed  Sigmon  to  amend 
her  complaint  and  denied  the  school  board's  motion  to 
dismiss.  The  board  appealed. 

Held:  The  Fourth  Circuit  vacated  the  judgment  of 
the  district  court  and  remanded  to  the  district  court 
with  orders  to  dismiss  the  federal  claims  with  prejudice 
and  dismiss  the  state  claims  without  prejudice.  The 
appellate  court  made  clear  that  the  statute,  G.S.  1 15- 
142(m)  (2),  which  says  a  school  board  may  refuse  to 
renew  a  probationary  teacher's  contract  for  "any  cause 
it  deems  sufficient  but  the  cause  may  not  be  arbitrary, 
capricious,  discriminatory  or  for  personal  or  political 
reasons,"  does  not  establish  a  property  right  interest 
under  the  Fourteenth  Amendment.  The  court  made 
clear  that  not  every  employee  disagreement  over  mat- 
ters of  contract  and  state  law  reaches  constitutional 
proportions.  It  concluded  that  the  merits  of  the  case 
involve  state  law  issues  only,  and  there  is  "no  basis  for 
pendant  jurisdiction  to  try  the  state  law  question  in  the 
federal  courts." 

STUDENT  NEWSPAPER.  Gambino  v.  Fairfax  County 
School  Board,  564  F.2d  157  (4th  Cir.  1977). 

Facts:  High  school  students  attempted  to  publish  in 
the  school  newspaper  an  article  entitled  "Sexually  Ac- 
tive Students  Fail  to  Use  Contraceptives."  The  princi- 
pal refused  to  permit  it  to  be  published  on  the  grounds 


that  the  article  would  violate  a  school  board  policy- 
prohibiting  the  teaching  of  sex  education.  An  advisory 
review  board  on  student  expression,  the  superinten- 
dent, and  the  school  board  sustained  the  decision.  The 
students  then  sought  an  injunction  against  the  school 
action  on  the  basis  that  the  school  paper  was  a  public 
forum  protected  by  the  First  Amendment  and  this 
article  came  within  that  protection. 

Trial  Court  Findings:  The  school  board  justified  its 
action  on  three  grounds: 

(1)  It  argued  that  it  can  control  the  student  news- 
paper because  the  paper  is  an  "in-house  organ"  that 
the  school  board  created  and  helps  to  finance.  It  also 
noted  that  students  receive  academic  credit  for  their 
work  on  the  newspaper.  The  trial  court  agreed  that  a 
school  publication  is  a  student  activity,  but  it  noted  that 
a  school  board  is  not  "the  unrestrained  master  of  what 
it  creates  and  fosters"  and  that  this  newspaper  was 
"conceived,  established,  and  operated  as  a  conduit  for 
student  expression  on  a  wide  variety  of  topics."  Thus  it 
found  the  paper  to  be  a  free-speech  forum  to  which 
constitutional  protection  applies,  and  financial  and 
other  support  from  the  school  board  does  not  remove 
the  paper  from  this  constitutional  protection.  It  con- 
cluded that  the  school  board  may  restrict  the  content 
of  a  school  publication  only  in  accordance  with  First 
Amendment  principles  and  that  this  "innocuous"  arti- 
cle falls  outside  the  permitted  First  Amendment  limi- 
tation on  speech. 

(2)  The  school  board  also  argued  that  even  if  the 
newspaper  is  not  an  "in-house  organ,"  it  can  be  regu- 
lated by  the  school  because  the  students  are  a  captive 
audience  during  the  school  hours.  The  trial  court  re- 
jected this  argument,  finding  that  compulsory  atten- 
dance does  not  create  the  type  of  "captive  audience," 
that  is  a  basis  for  not  applying  First  Amendment  pro- 
tection. 

(3)  The  school  board  finally  argued  that  even  if  the 
school  newspaper  is  subject  to  First  Amendment  pro- 
tections, this  article  is  not  protected  because  it  under- 
mines a  valid  school  policy  prohibiting  the  inclusion  of 
birth  control  in  the  sex  education  curriculum. 

The  federal  district  court  rejected  this  argument 
too.  It  found  the  student  newspaper  to  be  a  school 
activity  similar  to  the  school  library  and  not  an  integral 
part  of  the  curriculum.  The  court  pointed  out  that  the 
school  library  contained  "more  extensive  and  explicit 
information  on  birth  control  philosophy  and  method- 
ology" than  appeared  in  the  disputed  article.  It  con- 
cluded, therefore,  that  since  the  newspaper  is  not  part 
of  the  school  curriculum  and  because  it  is  entitled  to 
First  Amendment  protection,  the  school  board's 
power  to  regulate  course  content  is  not  a  basis  for 
restricting  the  newspaper  article  on  birth  control. 
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The  trial  court  awarded  attorney  fees  to  the  plaintiff 
as  the  prevailing  party  under  the  Civil  Rights  Attor- 
neys' Fees  Awards  Act  of  1976.  The  school  board  ap- 
pealed. 

Holding:  The  Fourth  Circuit  Court  of  Appeals  af- 
firmed. It  found  the  district  court's  findings  to  be 
"substantially  supported  by  both  the  evidence  and  the 
law."  Accordingly,  it  affirmed  the  opinion  for  the 
reasons  stated  in  the  trial  court's  opinion. 

Judge  Russell  dissented.  He  said  the  majority  opin- 
ion makes  a  mockery  of  the  school's  right  to  control  the 
curriculum.  This  right  is  frustrated,  he  said,  when  this 
type  of  article  can  be  published  in  the  school-financed 
newspaper  over  the  school's  objection.  In  support  of 
his  position  he  cited  Trachtman  v.  Anker,  563  F.2d  512 
(2d  Cir.  1977),  cert,  denied,  46  U.S.L.W.  3582  (U.S. 
March  21,  1978),  a  student-newspaper  case  that  was 
recently  affirmed  by  the  Supreme  Court.  InTrachtman 
the  Court  upheld  the  school's  authority  to  prohibit  the 
distribution  of  a  sex  questionnaire  to  high  school  stu- 
dents and  later  publish  it  in  the  student  paper  because 
the  school  had  established  that  there  was  substantial 
basis  for  believing  that  filling  out  the  questionnaire 
would  result  in  significant  emotional  harm  to  some 
students.  It  is  important  to  note,  however,  that  this  case 
did  not  involve  "distribution  of  sexual  material  in  the 
'  school."  It  involved  individual  responses  to  questions 
about  premarital  sex,  contraception,  homosexuality, 
masturbation,  etc.,  a  matter  quite  different  from  "the 
simple  dissemination  of  reading  matter  dealing  with 
sex."  A  concurring  opinion  in  Trachtman  made  it  clear 
that  the  majority  opinion  did  not  purport  to  ban  the 
distribution  or  publication  of  such  material;  it  was  the 
questionnaire  that  drew  the  judicial  fire. 


ADMISSION  OF  HANDICAPPED  TO  NURSING 
PROGRAM.  Davis  v.  Southeastern  Community  College, 
No.  77-1237  (4th  Cir.  1978). 

Facts:  In  1976  Davis,  a  licensed  practical  nurse,  was 
refused  admission  to  the  registered  nursing  program 
at  Southeastern  Community  College.  The  denial  was 
based  on  her  poor  hearing,  which  the  college  found  so 
impaired  that  the  clinical  portion  of  the  training  pro- 
gram would  have  been  both  difficult  and  dangerous 


for  her.  Davis  acknowledged  her  handicap  but  argued 
that  Section  504  of  the  Rehabilitation  Act  of  1973 
required  the  college  to  admit  her.  The  pertinent  part 
of  the  statute  provides  that 

No  otherwise  qualified  handicapped  individual  in 
the  United  States  .  .  .shall,  solely  by  reason  of  his 
handicap,  be  excluded  from  the  participation  in, 
be  denied  the  benefits  of,  or  be  subjected  to  dis- 
crimination under  any  program  or  activity  re- 
ceiving federal  financial  assistance.  [Emphasis 
added.] 

The  federal  district  court  held  that  because  of  her 
disability,  Davis  was  not  "otherwise  qualified"  for  ad- 


Holding:  The  Fourth  Circuit  Court  of  Appeals  re- 
versed, holding  that  an  educational  institution  may  not 
consider  a  handicapped  person's  physical  limitation 
when  deciding  whether  he  is  "otherwise  qualified"  for 
admission.  It  noted  that  after  the  district  court  deci- 
sion, HEW  issued  regulations  interpreting  the  phrase 
"[one]  otherwise  qualified"  to  be  one  who  "meets  the 
academic  and  technical  standards  requisite  to  admis- 
sion or  participation  in  the  recipient's  education  pro- 
gram or  activity."  The  court  found,  therefore,  that  the 
district  court  erred  in  considering  the  nature  of  the 
plaintiffs  handicap  in  determining  whether  she  was 
"otherwise  qualified"  for  admission  to  the  college's 
nursing  program.  Because  the  college  should  have 
focused  on  her  academic  and  technical  qualifications 
as  required  by  the  newly  promulgated  regulations,  the 
appeals  court  remanded  the  case  to  the  district  court 
for  a  finding  on  this  issue. 

The  Fourth  Circuit  also  directed  the  district  court  to 
consider  carefully  Davis's  claim  that  the  district  court 
also  erred  because  it  failed  to  consider  that  the  college 
should  be  required  to  modify  the  nursing  program  in 
order  to  accommodate  her  hearing  disability.  This 
claim  is  based  on  the  Section  504  regulation  that  pro- 
vides that  a  recipient  of  federal  funds  shall 

make  such  modification  to  its  academic  require- 
ments as  are  necessary  to  ensure  that  such  re- 
quirements do  not  discriminate  or  have  the  effect 
of  discriminating,  on  the  basis  of  handicap, 
against  a  qualified  handicapped  applicant  or 
student. 


